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The Division of Enforcement (“Division”) respectfully moves the Court, and
submits this memorandum of law in support of that motion, to strike Professor Steve Thel’s
Expert Report, Jan. 5, 2015 (“Thel Report”), and to preclude Professor Thel’s testimony.

PRELIMINARY STATEMENT

This case is about whether investment advisers—Edgar R. Page (“Page”) and
PageOne Financial, Inc. (“PageOne”)—satisfied their fiduciary duties to fully and openly
disclose all real and potential conflicts of interest presented by the United Group of
Companies, Inc.’s (“UGOC”) acquisition of PageOne stock (and the terms of that
acquisition), as required by the Sections 206(1) and (2) of the Investment Advisers Act of
1940 (““Advisers Act”).! Specifically, Respondents needed to inform their clients—
especially the clients that they were recommending invest in funds managed by UGOC
(“Funds”)—of the acquisition and its terms. Respondents admit that they did not.? Instead,
they argue that they “over-disclosed” by describing conflicts that did not actually exist in
order to avoid disclosing those that did. In support of their position, Respondents seek to
introduce the Thel Report and testimony from Professor Thel.>

However, Professor Thel’s report is replete with opinions that—because they are

foreclosed by Supreme Court and Commission precedent—are wholly irrelevant and

! See Division Pre-hearing Brief at 1; Amended Order Instituting Proceedings

(“OIP”), 11 2, 4, 23, 31.

2 See, e.g., Div. Ex. 94 at 5 (Respondents Wells Submission noting that

Respondents disclosed “referral fees” and that Page was paid as “consultant,” not because
these were true, but to “put[] investors on notice of a financial relationship between Mr.
Page and United without prematurely revealing nascent merger negotiations); Div. Ex. 97
at 3 (Respondents’ Supplemental Wells Submission acknowledging that the conflicts
PageOne disclosed to its clients were “technically different from the one that may have
been created by the negotiations with United”) (emphasis in original); see also Answer to
OIP, 9 33 (admitting that Page did not tell his clients about the promissory notes).

3 A copy of the Thel Report is attached hereto as Exhibit A.

1
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unreliable. First, Professor Thel opines that (1) “[i]t is appropriate” for parties to merger
negotiations to keep those negotiations secret. (Thel Report at 1.) This opinion might be
true in the non-fiduciary context of a listed company making disclosures to the public.
However, it is manifestly untrue where, as here, the merger negotiations involved an
investment adviser and created a real (or even potential) “conflict{] of interest which might
incline a[n] investment adviser—consciously or unconsciously—to render advice which
was not disinterested” to his clients. SEC v. Capital Gains Research Bureau, Inc., 375 U.S.
180, 191-92 (1963). Indeed, under Capital Gains and its progeny an investment adviser has
to disclose every single conflict or potential conflict regardless of whether they might arise
in the context of merger negotiations or not. The Commission recently unambiguously
confirmed this point, holding that, “Capital Gains repeatedly emphasized an adviser’s

fiduciary duty to disclose “all conflicts of interest’.” In the Matter of Montford and Co.,

Inc., IA Rel. No. 3829, 2014 WL 1744140, at *15 (May 2, 2014) (Commission Op.)
(emphasis added), quoting Capital Gains, 375 U.S. at 191-92. Plainly such a conflict
existed here because Respondents insisted on continuing to recommend the UGOC Funds,
while taking money for the acquisition from UGOC. Of course, had Respondents simply
refrained from recommending the Funds during the pendency of the acquisition, the issues
before this Court would different; but they did not.

Second, Professor Thel argues that Respondents’ disclosures where not

“[m]aterially [m]isleading.” (Thel Report at4.) Again, this opinion is foreclosed by
Capital Gains. That case and its progeny—including Commission precedent—hold that
conflicts of interest between an investment adviser and his client are per se material and all

of them (even potential conflicts) must be disclosed.
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Professor Thel’s Report simply ignores these realities. The Report does not address
the type of conflicts investment advisers are required to disclose to their clients (and
potential clients) or the materiality of those conflicts under the Advisers Act, the only
statute at issue in this case. Instead, the Thel Report conflates (without malang it clear that
it is doing so) the duty of disclosure owed by an investment adviser, on the one hand, and
the duty owed by a public company (and materiality standards for that disclosure) to its
inia#under the Securities Act of 1933 and the Securities Exchange Act of 1934, on the
other. From that flawed analysis, the Thel Report concludes that the acquisition of an
investment adviser only presents a material conflict if the acquisition was probable to
conclude and would present a conflictif it did conclude. The Thel Report’s future looking
analysis entirely misses the point. The Advisers Act looks to whether a conflict or potential
conflict existed at the time of the investment recommendation. If it did, the adviser must
disclose it. Professor Thel’s Report compares apples to oranges and, in this respect, his
methodology is entirely unreliable.

LEGAL STANDARD

The Court “shall exclude all evidence that is irrelevant [or] immaterial. . . .” Rule
of Practice 320. “The Supreme Court has made clear that judges have broad discretion in
determining whether to admit or exclude evidence, and this is particularly true in the case

of expert testimony.” In the Matter of Scott G. Monson, IC Rel. No. 28323, 2008 SEC

LEXIS 1503, at *22 (June 30, 2008) (Commission Op.) (citations and quotation marks
omitted). Moreover, in determining whether evidence is irrelevant or immaterial,

Administrative Law Judges look to federal law and reference the Federal Rules of

Evidence. See In the Matter of Miguel A. Ferrer, AP Rel. No. 730, 2012 WL 8751437, at *
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5n.1(Nov. 2, 2012) (Murray, CALJ) (“The Commission’s case law is that the Federal
Rules of Evidence do not govern Commission proceedings, however, they are often used a
reference point™).

“[A]lthough testimony concerning the ordinary practices in the securities industry
may bereceived . . . to evaluate a defendant’s conduct against the standards of accepted
practice,” SEC v. Tourre, 950 F. Supp. 2d 666, 675 (S.D.N.Y. 2013), an expert’s opinion is

admissible only if it is relevant and reliable. Sec SEC v. Shanahan, 07 Civ. 270 (JCH),

2010 WL 415267, at ** 3-4 (E.D. Mo. Jan. 26, 2010), discussing Daubert v. Merrell Dow

Pharmaceuticals, Inc., 509 U.S. 579 (1993) and citing Lauzon v. Senco Products, Inc., 270

F.3d 681, 686 (8th Cir. 2001).* As the Lauzon Court noted:

First, evidence based on scientific, technical, or other
specialized knowledge must be useful to the finder of fact in
deciding the ultimate issue of fact. This is the basic rule of
relevancy . . . Third, the proposed evidence must be reliable
or trustworthy in an evidentiary sense, so that, if the finder of
fact accepts it as true, it provides the assistance the finder of
fact requires.

Lauzon, 270 F.3d at 686 (emphasis added and citations and quotation marks omitted).

Where the expert’s opinion “is so fundamentally unreliable that it can offer no assistance,”

it should be precluded. Shanahan, 2010 WL 415267, at *5. In addition, experts may not

provide testimony “encompassing an ultimate legal conclusion.” Tourre, 950 F. Supp. 2d

at 675, quoting United States v. Bilzerian, 926 F.2d 1285, 1295 (2d Cir. 1991). The party

seeking to introduce the proffered expert testimony bears the burden of establishing, by a

4 Daubert focused “on the admissibility of scientific expert testimony.” SECv.

Mannion, 10 Civ. 3374 (WSD), 2013 WL 1291621, at *7 (N.D. Ga. Mar. 25, 2013).
However, the Supreme Court later extended its analysis there “to experts who are not
scientists.” Id., citing Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999).

4
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preponderance of the evidence, that all requirements have been met. United States v.
Williams, 506 F.3d 151, 160 (2d Cir. 2007) (citations omitted).
ARGUMENT

1 Sections A & C of the Thel Report: Professor Thel’s Opinions Concerning
the Secrecy of Merger Negotiations and Materiality are Foreclosed by
Binding Legal Precedent

In SEC v. Capital Gains Research Bureau. Inc., the Supreme Court pronounced the
rule, now blackletter law, that an investment adviser must inform its clients of all potential
and actual conflicts of interest. As the Court noted:

[t]he Investment Advisers Act of 1940 thus reflects a
congressional recognition of the delicate fiduciary nature of
an investment advisory relationship, as well as a
congressional intent to eliminate, or at least to expose, all
conflicts of interest which might incline an] investment
adviser—consciously or unconsciously—to render advice
which was not disinterested.

375 U.S. 180, 192 (emphasis added and quotation marks omitted).” Moreover, investment
advisers are not allowed to hide any facet of a conflict (or potential conflict) from their
advisory clients: “[W]hat is required is ‘a picture not simply of the sho[p] window, but of
the entire store . . . not simply truth in the statements volunteered, but disclosure.” Id. at
201.

Thus, Capital Gains and its progeny have consistently stood for the proposition that
every conflict (or even potential conflict) of interest is material as a matter of law both

before the federal courts and the Commission. See Vernazza v. SEC, 327 F.3d 851, 859

(9th Cir. 2003) (“It is indisputable that potential conflicts of interest are ‘material’ facts

5 Such a conflict arises, at least, when, “advice to a client might result in financial

benefit to the adviser—other than the fee for his advice—*that advice to a client might in
some way be tinged with that pecuniary interest (whether consciously or) subconsciously
motivated . . ..”. Id. at 188.
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with respect to clients and the Commission”); SEC v. Slocum. Gordon, & Co., 334 F.

Supp. 2d 144, 182 (D.R.I. 2004) (“Potential conflicts of interest are always material”)

(emphasis added); In re Stein, IA Rel. No. 2114, 2003 WL 1125746, at *7 (Mar. 14, 2003)

(Commission Op.) (“for a fiduciary . . . the disclosure of potential conflicts of interest is
fundamental to preserving the integrity of the relationship with the client”). As the
Commission has held:

An adviser has a duty to render disinterested advice to his
client and to disclose information that would expose any
conflicts of interest. Indeed, disclosure is required even
where there is only a potential conflict.

In the Matter of Kingsley, Jennison, McNulty & Morse. Inc., IA Rel. No. 1396, 1993 WL
538935, at *3 (Dec. 23, 1993) (Commission Op.) (emphasis added). Recently the

Commission made the point even more explicitly:

Contrary to Respondents’ claim, the Court in Capital Gains
repeatedly emphasized an adviser’s fiduciary duty to
disclose “all conflicts of interest,” not just those created by an
illicit quid pro gquo agreement.

In the Matter of Montford and Co., Inc., IA Rel. No. 3829, 2014 WL 1744140, at *15 (May

2, 2014) (Commission Op.) (emphasis added), quoting Capital Gains, 375 U.S. at 191-92.

Thus, the only questions that are relevant in this Advisers Act case are: (1) did the
adviser’s relationships present a potential for conflict with the interest of his clients; (2) did
the adviser fail to fully and openly describe those conflicts; and (3) did the adviser do so

knowingly, recklessly, or merely negligently.® Plainly, the relationship between Page and

6 Indeed, because an adviser has a fiduciary duty to disclose all conflicts, courts

have held that the mere failure to disclose without more constitutes a violation of
Advisers Act Section 206(2). See SEC v. Slocum. Gordon. & Co., 334 F. Supp. 2d at
183-4 (holding that even though defendants acted without scienter they were liable for
violating Section 206(2) merely because their fiduciary duty “compelled disclosure” even
of potential conflicts that “could have occurred to the detriment of clients”).

6
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UGOC presented such conflicts: Page was advising his clients to invest in UGOC-
managed funds, while at the same time receiving acquisition payments from the Funds’
manager.” Thus, Respondents were obligated to tell their clients the full truth about the
acquisition.®

Professor Thel’s opinion that it is “appropriate” to keep the acquisition secret turns
these precedents—requiring full disclosure—on their head. Surprisingly, Professor Thel’s
report does not even address disclosure obligations in the contexts of the Advisers Act or
the investment advisory industry. Instead, he cites exclusively to precedent holding that
under Section 10(b) of the Securities Exchange Act of 1934, public companies are not
necessarily required to disclose merger talks as long as what they do say they say
truthfully.® (Thel Report at 1-3.) However, those authorities merely stand for the well-
wormn proposition that, under Section 10(b), “[s]ilence, absent a duty to disclose, is not

misleading.” Basic v. Levinson, 485 U.S. 224,239 n.17 (1988).

But, Capital Gains and its progeny—precisely because they impose just such a duty
to disclose—require far more of communications between investment advisers and their

clients. Nonetheless, throughout his report, Professor Thel repeatedly confuses the duties

7 To say nothing of other facts, which exacerbated Page’s conflicts: (1) that he

committed to raise $20 million for the Funds; (2) that he was obligated to repay all the
acquisition payments if he and UGOC could not complete the acquisition, and (3) that
Page knew that UGOC was illiquid and, thus, unlikely to be able to continue the
acquisition payments without investments from his clients. (See OIP, 91 2, 10, 14, 15,
36.)

8 See Capital Gains, 375 U.S. at 201.

See Thel Report at 2 (citing Flamm v. Eberstad, 814 F.2d 1169, 1176 (7th Cir.
1987) (discussing materiality of merger negotiations under Section 10(b)), abrogated by
Basic, Inc. v. Levenson, 485 U.S. 224 (1988)); Securities Act Rel. No. 6835 (May 18,
1989) (discussing public companies’ obligation to disclose preliminary merger
negotiations)).

9
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that a public company owes to its investors with those an investment adviser owes to its

clients. For example, Professor Thel cites to four cases for the proposition that, in the
merger context, “[d]isclosure may in fact be more misleading than secrecy so far as
investment decisions are concerned.”'® Each of those cases however, addressed whether,
under Section 10(b), a public company must inform its investors of nascent merger talks,

not, whether an investment adviser must inform its clients that it is in the process of being

acquired by the manager of the very funds he is recommending they invest in. Page was an
investment adviser—not a public company with stock trading on the public markets—and,
thus, was required to be fully open about his conflict. "

That the law requires such a degree of openness of investment advisers reflects the
delicate fiduciary relationship between an investment adviser and his clients. In short, it
allows the clients to decide for themselves what is important. Again, the Commission has
recently confirmed this point: “[D]isclosing such conflicts . . . allows clients to evaluate
overlapping motivations . . . in deciding whether an adviser is serving two masters or only

one,” the client. Montford, 2014 WL 1744140, at *15, quoting Capital Gains, at 196

(quotation marks omitted). The Commission went on: “As we have held it is the client,
not the adviser, who is entitled to make the determination whether to waive the adviser’s

conflict” Montford, 2014 WL 1744140, at *16. Professor Thel’s opinions, and the

10 Sec Thel Report at 3 n.6, citing Reiss v. Pan American World Airways, Inc., 711

F.2d 11, 14 (2d Cir. 1983), Greenfield v. Heublein, Inc., 742 F.2d 751, 756 (3d Cir.
1984), abrogated by Basic, Inc. v. Levenson, 485 U.S. 224 (1988); Staffin v. Greenberg,
672 F.2d 1196, 1206 (3d Cir. 1982), abrogated by Basic. Inc. v. Levenson, 485 U.S. 224
(1988).
11

Of course, had he wanted, Page could have removed the conflict and chosen to
remain silent about the planned acquisition simply by not recommending that his clients
invest in the Funds. Page chose not to do that and, thus, at a minimum was obliged to
disclose the true terms of his relationship with UGOC.

8
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authorities he cites, are not contrary to the Division’s position; rather they are simply
irrelevant under the Advisers Act.'?

Professor Thel’s opinion that Respondents’ conflict of interest disclosures were not
materially misleading (Thel Report at 4.) is likewise foreclosed by Capital Gains. As
discussed above, all conflicts of interest are material under Capital Gains and its progc:ny.13
Professor Thel, however, argues that—rather than being required to disclose all actual
conflicts—it is sufficient to disclose a “substantial conflict of interest.” (Thel Report at 6).
In other words, Professor Thel argues that investment advisers’ failure to disclose the actual
conflicts they face is immaterial as long as advisers put clients on notice about some type of
conflict. Again, this conclusion is contrary to the law, which states clearly that an adviser
must disclose all conflicts and that all such conflicts (whether actual or merely potential)
are material. It would be a strange result, indeed, if investment advisers were allowed,
contrary to Capital Gains, to pick and choose which conflicts to disclose. It would be
stranger still if—as Respondents urge now—investment advisers could “disclose” conflicts

that do not actually exist, instead of ones that do.

12 Professor Thel also notes that parties to an acquisition “almost always agree to

keep such negotiations confidential” and that “[p]rovisions like these are ordinary and
appropriate.” (Thel Report at 2.) While that may be true in arms-length transactions, his
opinion is irrelevant to the question of whether Respondents needed to disclose their
arrangement to their clients under the Advisers Act. Indeed, it is axiomatic that parties
cannot exempt themselves from the federal securities laws by contract. See, Advisers
Act Section 215(a) [15 U.S.C. § 80b-15(a)] (“Any condition, stipulation, or provision
binding any person to waive compliance with any provision of this title or with any rule,
regulation, or order thereunder shall be void™).

13 See Vemazza v. SEC, 327 F.3d 851 (9th Cir. 2003); In re Stein, IA Rel. No. 2114,
79 SEC Docket 2390, 2003 WL 1125746 (Mar. 14, 2003), and In the Matter of Kingsley,
Jennison. McNulty & Morse. Inc., Advisers Act Rel. No. 1396, 55 SEC Docket 2064,
1993 WL 538935 (Dec. 23, 1993).
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2. Section C(2) of the Thel Report: Professor Thel’s Methodology is
Unreliable

In addition to his opinions being irrelevant to this case, Professor Thel’s
methodology in determining whether the conflicts were “material” is unreliable. In his
report, he states:

While negotiations over the sale of part of PageOne were
ongoing, the materiality of any potential conflict depended
upon the balance of the probability that the transaction

would be completed and the magnitude of the conflict that
would exist if the acquisition did occur.

(Thel Report at 5 (emphasis added).) In other words, Professor Thel looks to the future—
the probability the acquisition would be finalized and the magnitude that future conflict
would present—to determine whether a conflict was material in the present. Under the
Advisers Act, this is simply the wrong metric."* Again, Capital Gains and its progeny
require investment advisers to determine if they face any conflicts (or potential conflicts) at
the moment they are advising clients and, if yes, to disclose them, irrespective of their
potential future “magnitude.”

The question for this Court is not whether the acquisition would occur, but whether
Page had a secret motive—or the appearance of such motive—when he was advising his
clients to invest in the Funds. Indeed, whether or not the acquisition was ultimately
consummated is irrelevant for those purposes. At the time he was recommending the
Funds to his clients, Page knew that UGOC was paying him to buy his firm, that he had

committed to raise money for UGOC as part of that acquisition, and that he was on the

1 For this proposition, Professor Thel cites to Basic v. Levinson, 485 U.S. 224

(1988). (Thel Report at 5 n.12.) This citation might be apt in the context of when a
public company needs to disclose a merger to the public market, but is entirely irrelevant
to the questions presented here.

10
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hook to repay the promissory notes if he and UGOC could not close the deal. Those facts
saddled him with a conflict because they motivated him—or simply presented the
possibility of inclining him to be motivated—to recommend the investment to his clients
from which he might benefit. Page needed to disclose these conflicts. That Page may no
longer need to tell his clients of a conflict (here the ongoing acquisition) at mﬁe point in
the future if it fell apart, did nothing to lessen his obligation to tell clients before it fell
apart. 13

3. Section B of the Thel Report: The Thel Report Also Contains an
Impermissible Opinion of What Page Meant During his Own Testimony

Professor Thel also opines that Page—when he testified that he did not want to
reveal the acquisition because “[i]t’s too dangerous. It would cause thousands of clients to
get extremely nervous if I was selling my firm” (Div. Ex. 166 at 118:12-19)—was not
expressing that “he thought the negotiations were important,” and that, in any event, his
fear of such disclosure was “typical and legitimate.” (Thel Report at 3.) However,
Professor Thel is not qualified to opine on what was in Page’s mind when he testified or
even as to what he was thinking when he made certain statements. In that regard, this case
is surprisingly similar to SEC v, Badian, 822 F. Supp. 2d 352 (S.D.N.Y. 2011). There,
Professor Thel attempted to testify as to what a defendant meant when he uttered certain
phrases. The Court precluded Professor Thel’s testimony, stating that “Thel is not qualified

to testify as to what was in the defendant’s mind when he used these words or phrases.”

822 F. Supp. 2d at 358; see also Highland Capital Management, L.P. v. Schneider, 379 F.

13 See also Thel Report at 5 (“I do not believe that the acquisition, if consummated

would have materially increased the Respondents’ conflict of interest in recommending
investment in the Private Funds to their clients”) (emphasis added). Again, the metric is
not whether there would be a greater conflict in the future than existed in the present.
The only question is whether there was a conflict in the present.

11
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Supp. 2d 461, 469 (S.D.N.Y. 2005) (precluding expert from offering his “speculation
regarding the state of mind and motivations of certain parties . . . .”). The same rule should

apply here.

4. Professor Thel Attempts to Offer Inadmissible Testimony About Evidence
Law

Professor Thel further argues that
the importance of the acquisition negotiations cannot be
demonstrated by asking clients of the Respondents whether

they wish they had known of the negotiations, or whether
they would have acted differently had they known.

(Thel Report at 4.) However, what evidence the Division proffers to prove materiality is
far beyond Professor Thel’s expertise. That is solely the province of the Court. Moreover,
Professor Thel is simply wrong. Courts routinely permit investors to establish materiality
by testifying to the information that was, or would have been, important to them at the time
they decided to invest. In fact, even in criminal cases, investors are routinely permitted to
answer hypothetical questions about the importance of undisclosed information to their
investment decision. '°

5. Section D of the Thel Report Offers an Impermissible Legal Conclusion
Concerning the Definition of the Word “Affiliate” Under the Advisers Act

Finally, the Thel Report seeks to provide the Court with the legal definition of the

work “Affiliate” under the Advisers Act and the conclusion that “[i]t is absolutely clear that

16 See. €.8., United States v. Platten, 448 F. App’x 873, 876 (11th Cir. 2011)
(affirming trial court’s decision to allow investor to testify to the impact on his
investment decision of information that he did not know); United States v. Laurienti, 611
F.3d 530, 549-50 (Sth Cir. 2010) (rejecting defendant’s challenge to prosecution’s
examination of investors with questions about how disclosure of undisclosed facts would
have affected investment decision); United States v. Dukes, 242 F. App’x 37, 45-46 (4th
Cir. 2007) (affiming use of hypothetical questioning with investor about effect of
undisclosed information).

12



I 1/12/2015 1:21:26 PM PAGE 66/101 Fax Server

the Respondents and the Funds were unaffiliated within the meaning of the securities
laws.” (Thel Report at 9-10.) However—as the Second Circuit recognized in a very
similar case—such testimony constitutes an impermissible legal conclusion. In United

States v. Bilzerian, the District Court precluded defendant’s expert from testifying as to

what the phrase “personal funds,” meant in the context of Form 13D, “because it related
directly to the issue of whether Bilzerian’s actual 13D disclosures complied with the legal
requirements.” 926 F.2d at 1295. The Second Circuitupheld the District Court’s ruling.
Soitis here, where Professor Thel—abandoning all pretense of discussing industry
custom—provides the legal conclusion that the Respondents use of the term was
“absolutely correct.” (Thel Report at9.) This opinion is foreclosed by Bilzerian and

should be precluded here.

13
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(O\I(_LUSID\
For the foregoing reasons, the Division respec(ﬁdly requests that the Court strike
Professor Thel's Report Sections A, B. €, and D and to preclude Professor Thel from.
giving any testimony o these topics.

Dated: January 12. 20135
New York, New York

Dmsya;i@’ 'F?"NF()R'(::EM}SNT‘
.-"‘. 4 ;/"‘ § §

Eric Schimidt ‘

Securities and Exchange Commission

New York Regional Office

Brookfield Place, 200 Vesey Street, Ste 400
New York, New York 10281

Tel. 12)336-0177 (Janghorbani)

Fax (703) 813-9504

Ewail: JanghorbaniAdsec.gov

14
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EXHIBIT A
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UNITED STATES OF AMERICA
Before the’ o
SECURITIES AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCEEDING
File No..3-16037

In the Matter of
PAGEONE FINANCIAL | EXPERT REPORT-OF STEVE THEL
INC,, -
Respondents.

Lhave been retained by counsel for the Respondents in the above-captioned proceed ing io-provide
expert testimiony as {o the matters discossed herein, T am heing compensated st my ardinary howrly: tat»,
-and my mmpemahon it not depeudem on my opamons or the puttome of this matter.

Fam the L Maurice Wormser Professor of Law at Fordham University in New York City.where |
teach courses 1o contracts; Sorporite Insv-and securities regulation: | haw also taught seturities reuu}auon
at the Colurabia, Cornelf, Mississippi and NYU law schools, My resumg, whish documentsimy
qualifications and mg,{mhh alist ol my publn.almm‘ is appended io this roportas Exhibit 1,

Thave testified as an expen and submitted expert reports, declarations and affi sdavﬁs ori ToRIEACt

Jaw, securities regulation, investment management, corparate and sceirities industry préctice o various -
, mdmal procv.edums and arbitrations. { have been retained by the United Staies government to. testify as
an expert: mmerous cnmmai securitics fraud cases and by the SEC e»fes\li.! Ay an pxpert w BUmerous

cml and adm;mctramo cqses A l:st ux lhe mdtlen n M.xch i ha\e, mut‘ ed ,as

conqd»n.d appropmte The apxmons set forth betow are based an mx mv:ew ot ‘these dacumeuta rm
research-and my expetience.

& It is the appropriate custont.and praciice of parties negotialing vor, pomte ecquisitions 1o
agree-to keup their negotiations secrel.

‘ 1. Parties engaged in takeover negotiations have important, legitimate and. weik
known interests in keeping those negotiationhs confidential, Indeed, Bepotiating parms P
promise each ather to keep the negotiations: confidential, and insist that those promxsc\ be kept

' have also been rc.iatmd by the SEC to testify in a number of cases in which: my fostimony
cwmuaiiv proved not necessary, including | S’E( v. Calmes (S.I. Ila WSEC Y. Oqle (ND. L),
and SEC v, Ten {D.NJD).
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2 A\ potcntxal a.cqzm cr do;s not want its mten‘:st 1o amract othcr bzdders and wants

e\t,qumrs !\ plcall y demand conﬁdentmim of xhur bni¢ as part of the pme for'thur promises (o
keep the target’s records confidential.

-

3. A‘.cordmgix p&l‘heb almosi al»savs agrce to ktep such ncgomn, !

5. (,ourta haw. reuulm!s tound that ne;otmtmg parues mtexecf m mamtalmnsz

ncgotm&om. mi ght klll de'ds

6. The SEC itseif has explained that, notwithstanding the reqmremem o! tem 303 of
Regulation 3-K 'that management. discuss trends Tikely 1o have a material ef:ect oian fssuer’s
financial condition, registrants need nat disclose merger negotiations: . .

While ftem 303 could be read to impose a duty to-diseloge othetwt vnonu&wls)scd
pmixmumr\ mdrger negotiations, as knowu events oF inceriaimtey rgaaoﬂabiv
fikely fo bave material effsoss on twuw fivancial condmm or resulty of
npemtmm the Commission did vot intend to apply; and has not app! i&\. Item 303
m t*:s manm: \s mi‘leued n d:e various dm)mura reqmsemems ndcr the

% See, 6.4, Flavon v. Eberstads, 814 F.2d 1169, 1176 (7th Gir.-1987)..

2
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whers-disclosure on Form 8-Kof anquisitions or citsposxmm offagsety. he:
ordinary course of buginiess is wiggered by completion of the tensaction

The selfrogulatory drgamizations have alsa recognized that the importance of !\cw‘ g
negotiations over O ate wqmszzzcsn.« contidentis! Jusutv exceptions from: othnm se:
appbm‘ﬁ*“ disclogure obligstons.”

R. Mr. Page's fear that Page(nve 's clients would overreact to disclosure of the negoiiations
aas & cokmon and legitimate concern and daes not skhow that the. negormnam were
piateriad or that ke thought they werg. ~

7. The Corumission’s Staff asserts that Mr. Pape’s admflteﬁ desire kmep gecret the
negotiations 1o sell alt or part of Paé,e( e wag somehow mspm Howeyer, the fear of investor
overreaction: {hkc the Fear that premuture disclosure of ne.gotzauom will lead to thelr collapsej is
itsel¥ an important reason to keep negotiations sécret. The fuct that Mr. Page heldﬂns fearis
tvpicaland legitimate and does not mean either thathe thuught the:negotiations-were ‘important
information for investors.or that the negotiations were.important to- the Respondeuts clients..

8 The pussibility of investor overreaction to disclosurés has ls:mur beed recognized ds
£l rcal aud meormm phenomenon. Ttm pz‘obit,m has bcen rc “ izeda ‘ :mu rly promunced

in part for *“Nr tlm m\n,stara told of m.gouanons W ould ovcmsnmate the: xkd:ho that
negotiations would lead 1o actusl mergers. “Such negotlatom are inherently fluid and the:

eventual outcome is shrouded n uncertaingy. Dmlosure may in fact be more misleading then
seereey so Tar as invsstment decisions are conesraed.” - :

.9; \-fn Pz\_u !wmmau tcar was umphﬁed in !hls‘casc,. where dis ddéﬁ\pbf,the

()peranoe:\ (.ermm 'Imemnem Lompam Dm {mw'z:a. ‘n,cumle& Act Re!em \0 6835 (May:
18, 1989). -
* See Flomm, 814 F.2d at 1176 (“Both the New York and the: American Sma

therefore sugpest that listed Rrms postpone aancumcsnents {of mergers] unt
aszr RIERtS hzwe bcen reached “)

8:.3 I\’e:.sn Pan .4m mcm World 4ms=ays Inc 711 F2411,14@QdCr 983) seg-also:
Green jte!a ¥ Heub«‘ein I)ZC F42F2d 7 51,756 (3d Cir. 1_.984_), Staffin v. Greenberg. 672F.24
1196, 1206 (3d Cir. 1982). o i
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this confidential information and the very limited universe of clients who might.consider
investing in the Privats Funds.

C. The Respordents’ Conflicr of Interest Disclosures Relating fo Recomumending of the
Private Funds Were Not Matertally Misteading.

1. Some Background Observations on Maleriality

1. Materiadity i is_ wmixed qmstmn of lawand fact’ about which c-ouris rouhnel) rely
upon‘experts for gmdance My opinions on the questions of imateriality in this case are'hot
presented as en opinion on the law, but rather are presented to elucidate. industry practices and:
custom that provide an important context i which to evaluate the determination: of materiality;

Tl Inthis régard, Talso note that the standand applicable to deteaming whether the.
acyuisition negotiations were material is whether a reasonable person would consider them
material, not whether a client of PageOne actually believed thal the negbn“tzons Wwould have
been important to his'or her decxsmn of whether to invest in'the Private Funds? - Thus; the
imporznce of the acquisition negotiations caniiot be demonstrated by asking: s clients of the
Respundents whether they wish they had known of the negotiations, or whether thu would have
‘acted differently had thw known.

12, Inaddition, the materiality of the acquisition negotiations caniiot bt. Judged based
ipon “hindsight bias™wit., bv judging disclosures thal Weis miade in the past based ) ypon
information that is now: l\nown Thus, it wonld b1 improper o say that the: ummportanw of the
negotiations is-demonsirated by the fuct that the acquisition never occurred. The impontance of
the negotiations has 1o be judped at the time at which they ovtur; notin ks mdbig,ht

T TSC Industries; Tneov. Northway, 426 US. 438 (:37( ) (“Thedssueof matenahty Ny be
charbeterized as amixed question of law and fact, involving as it does the apphuatmn ofg icgal
>ta1,d.ard to a particular set of facts™).

YRECY. Cuban, 2013 0.8, Dist. LFXIR 37167 (\I . Tex. July "3, 2015,

g I8¢ Imla,srm',s SUprY; Mau ixx Initiatives, ne.v. Snacuszma. 1318, Ct. 1309 1318 (‘?01 1)
{*In Basic [v. Levinsor, 485 U.S. 224 {1988)} we held that this materiulity requirement is
‘satisfied when there i “a substant al likeliiond that the disclasure of the omitted fact would have
‘been viewed by the reasonable investor as having significantly aliered the “totil mix™ of
information made available.” [485 U.S.1at 231-232 . .. (quating [j' 9‘(, Inclustries, $26.U.S. at
449]. We wiere *eareful ot to set too low a standard ot materiality,” for: fear that mandgunem
‘would *bury the sharcholders in an avalanche of trivial information.” 485.1.8. at ‘»‘31

(guoting ISC Inchustries, 426 .8 at 448-449.%).

e ity of 7 Pontiac I’obcemen s aned Firemen's }wrmmem Sysiem v, UBSAG et m? . rb” F 34173
Qd: Cir. 20143 {*We do not recognize allegations of fraud by hindsight™); SpecialS
Fund I QP, LP v. Diloitie Tauche Totmaisu CPA, Lid, 2014 U.S. Dist. L _XI‘S 99&61
{SDNY. Tuly 21, 2014¥ ¢“To the exient that Plaintitfs argie that new managemeént. uumkiv
‘uesihed the fraud, and thus it was easily discoverable, this drgument suffers. from hmdsxg,ht
bias™); frn re PUDA Caul Seeuwrities Ine. Livig., 2014 U.S, Dist. LEXIS 83138 (S.D.N.Y. June 25,
'2014) (“Facis merely. supporting an inference that an andit conld have beex done better' constitate:
“fraud by hindsight™ and do not support therequisite seienter™).

4
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©w

3. ldonot uudemana the Commiission Staff alloge that an‘invtsu‘uem’adsﬁécr
must.inform its clients whenever it is negotiating asale of all or part of its investment
muanagement busmess 1 .{nstead. 1 anckxstand thc Commxssion Stax‘f to aikcc !hat the.

be cz:mpleted and the f\mgmtude c:t the confhct that wculd ew:t it the aaqumtron dx:l ocwr
a Pr obeehility

15.  Intheend, the transaction was not compmed‘ and in the end the negcstmuons
were shandoned. T undeestand that throughout the negotiations there was substantial douhn that
the acquisition would be made, and the: C‘tmumssmn Staﬁ atself emphasizes this fact. *T
suggest that the pr obability of the acquisition occurring wes far less than 100 p ;'rCt.m durmg the
peried 2000 through 201 1. :

. Magninde

15, Assumingthe soquisition was guaranteed 1o OeoUr—— L& & 100 percent
pmbabx!m ol OCCUTIRNCE ~— ;h‘. qucstmn then bewmes whetherme magmtude cai thu event—
Rc.spnndenis’ cizents when they eval u.at;ed the recommendanons hy (h» Respcndcntq to 'iiive%t in
the Pri nate l*uuds lhxs an.dysxb depmds upon V\hethex Ihx. u.:uiﬂm of mteresi dz f .!qsums made:

relevant m’vestmem des.mon m whxch malmalm' is rek.vam isa s:mpiefon how the
,Respondcnts <.l1cms W ouid have evaluated the mmmmenaanons of the: Respanda,ni: to m\ gstin

Prwzuc hmc!s tu theu x,hentb

17.  Inanalyzing this quéstion, T tote several facls which 1 undr:m!and fo be
undisputed. First, the decision to invest in the Private Funds was made by sach indivi
the Respondents: didd not make. these invesinvent decisions for the clients by uxing povs er of

attorey, -Second, all of the clients who invested inthe Private bunds were aceredited inyestors,
Third, [ undemtand that all ot "the- Rcspondents clients who invested in the. Private Funds

'.'
M8

Han inv e\!mc.m adv}scr 3 not obligated to make siwh a dN'lomn angitis not. customar‘f for
advisers o do so. ‘ ;
2 Basic nc. v. Levinson, 485 U.S. 224 (1988).
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received a private placement memorandum for cach Tund and there is no aﬂu,,anon that thc<e
memoratda were false or mlsleqdmx..‘

18.  lalsoenderstand that itis endisputed thatthe Rc<pmdems made canﬂxt:t of
interest disclosures i commection with awmmcndmwm of'the Private Funds. In fact, PageOne
dis cloml lacta that woaid alt.!l pmemml mvestors toa direct conﬂm olé‘mterest facui by

\ I‘m m
AD\' And pammlm lv Pm 2, is the prunarv mechamam ior comitE c.mnt, j Ath ¢lisnts abouf
contlicts. The Forms are: pubhci) availuble ai a number of places and 1 understan PageOne.
always tnade its current Form ADY Part 2 ‘publicly available on its website, i a p!acc that was
nevey passw urd-pmtex.tud

19.  PapgeOne’s Forms ADV Part 2. dated July 31, 2009, April :15;_;;-201(};2-,3116.;i_};;tle- 10,.
2010, stated, with respect to the Private Funds, that: . '

Fee Schedule: PageQOne Financial does not directly charge the clienta h.e for this
service. PagsOne Financial is compensated by a n,ferral tee pad b v the Manager
‘ot 'i‘e Prmte I*und(b) m whxch ifs chems mwst Thz. mu ST d otner fees,

‘m\*csleti bx the dxent i lhe apphuabk Prl\'a’te l*\md(s)

“These dociiments also stated that “PageCne F manual will act a8 asolicitor for c;rtam pnvate
investinent Cands, and for doing so will receive.a referrat fee ™

20.  PageOncamended its Form ADV again.on September 14,2010t deiete the
ionger statemetit set out above (but conunucd 10 mcludc the shorier. etamnem), and ‘added thag;

ng’tr R Page, Cha&rm'm ami (,hu.t i'mam,xai Ofﬁu,r ut i’ag Oné'?mz’m’m&l is

(e ‘{}C") LUOC isa rml estaite m\estmmt and dew!opment ﬁzm. \th' Paa.e xs
compensated for the consulting services he provides to UGOC. As ¢
“gbove, Pagc()ue Financial recommends private funds that arc. mmaacd b} the
UGOC to PageOne's advisory clients for which PageOne Fimancial m: ves“an
‘advisory fee, Advisory clients are. under no obligation fo purticipate ¥ such.
vestments. .

- 21, These statemerts.revealed a substantial contlict of interest aitendam 1o the
Respondents’ frecommendations of the Private Funds. The first set. al Fomnt. ﬁ\DV amendments
'tom pctcntral mvustor\ lhal PagnOne mmid mcewe reierrai icea 02 up to 7% per yearﬁom the

-wnﬂm of interest, Based onmy experience vnth wnﬂm oi mtcrest ( fsulesures by xm estmem
advisers axl my understanding: of industry practices and customs, conclude that disclosure of
the negotiations would not have changed the total mix of information available m Pagel)no
‘clients. :
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22 The difference between the conflict of interest that Pag;Onc dtsciosed 1 its
clients and the pmcmm, vonflictof intérest that would have beern ¢ aékzseci if the acquisition
negotiations were revenled was not, besed upon my e\peuence, material:”® The investors were
informed that PageOne had substantial tonflicts of interest in tecommending the Funds:. Further
disclosure of the negotiations would not have'led reasonable investors o conclude that the
conflict was greater than the conflict that the Respondents revealed. “There is no substantial.
likelihood that a reasonable client who invested in the Private Funds in the face of the statements
the Respondents made would not have invested if the Respondents had. ch\s.loaed t}xe
,m.momitlunb a

23, Iunderstand that there is a dispute about the status of the neg,utxanons Broadly
speaking,-| understand that the Conmmission Staff alleges that there wais. ain agreement: ‘and that
the finad portion of the purchase price would not be paid unti} Mir. Page raised approximately §20
nilfion for the Private Fands.” 1 also understand that the Respondents again speaking broadly,
insist that there was no such agreenient to sell patt of PageOne only if $20 million was raised bv
Respondents for the Private Funds, and that the pgyments the Fund Mangger made to M, Page.
wiere earnest mioney deposits. [ also understand there is.an aiiegatnon that the Respondents knew
that the Fand Manager was paying forthe acquisition froni the pmcet.ds ments in the
Private Funds by the Respondents” clients, amumgh this allegalwn isalso dxs;mte

d
24, Inparticular, the Order Instituting Proccedings 4allcgcs.1hc.‘;tonowmg:'

'Sps.ﬂt.\(,d”}, fro'n c,arlv 7009 thmugh appm\amatclv 5epiember 2011,

a. Oneofthe Privale Funds” managers (the “Fund Manager™) was :'1_}1;}
process of acquiring at least 9% of PageOne for a}ﬁéroumatcl\« S” 7
illion;.

b Aspart of that acquisition, E, Page had agreed o raise: milliony of dol!ars

for the Private Funds from h $ advisory chients; zmd

¢ The Fund Manager was paying for the acquisition by making a series of
instaliment. paynients overtime, the timing and amounts of w hich were, at
feast partially, tx&d to Respondents® abxmv 1o direct clignt money. ite the
Private Funds’®

25, Evenifthe Commission Staft'is-correct on the facts, the que<twn remains whether
the disclosure of the Staff's version of the fucts would have changed the total mix of information
available 10 theinvestors, As noted above, the Respondents told potential investors that they
faced substantial conflicts ini recommendivg the Funds. Those wnﬂxc&s.w&mh Were: stat:.d to

supplcmt,ms (Pmt nt Porm AL)\*} "1; “Bgiy mfc-rma!mn n them becomcs matey mﬂy maccurah..
H 9“ TSC Im!usmm, 426U ui 446.

i See Ammdc& ()rder Imntutmg Proceedmgs ‘5 7

7
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arise from the receipt of referxal fees when clients invested in the Private. Funds; were, as
disclosett, dypmdmt upon the Respondents’ clients investing in the: Private Funds. This
disclosed conilict of interest is not materiatly ditferent fronythe alkqe& undisclosed:conflict-drat
would are i£$20 million were invested in the Private ¥ unds thereby providing, the fanding for
the 49% investment in the Respondents® advisory business.”” The disclosed conflict putthe
Respondeats® cliets on notice that the Recpandmts’ reconumendations of the Private Punds
were materiatly conflicted and this cobflict arose because the Respondents stood to profit'if their
Lizen:s iny e&r{ed n the Pm ale ¥ unds 'lhxs is nota nyaterially different conflict el interest than-

hdd
agread that the acqumtmn wsuld uoi dow and the unal pa\ mem of Iht puxehaxc PrIG \aaufc}
not be made, vntil the Respondents raised approxivnately $20 million for the Private Funds,®
The. Staff also alleges that Mr. Page was obligated o return the emrug éy:deposits if the
acquisition was not completed. ™ T understand that the Resporidents position s that nodcquisition
agreement.was ever completed, and that the Respondents were entitled to Leep p;xrt ofthe
SANASt-INONey: depeazts regarciess of whether an acquisition ever 0cu1rred3:~‘* :

27, Ifthe Staflis right, then the conlict that the Respondents disclosed—a 7% per
vear referral fee—-was greater than the condlict that sctually existed. The Re spondems stated that
they would receive a lurge fee from every investment in the Private Funds On the Staff's
VEISION, hmvc"z,r\ the X\eﬂpandcms were not entitled to anythmgmml 20 mi ion was invested

: Fondsy Sy e AT des'69% of PageOne.

I‘he Re:,pendenis’ Forms ~\D\ «ated that the:v were cmam 0 recen’e é{ibsiantxal payments xf

.qmte uncertain, and eonungent
than the oné the Staff claims e\ch A\ccorémg,ly 0y ‘the Staf i‘s version of the I‘ac.ts ts cymzct.
the Re:.pondems Forms ADV actually overstuted the conflist that actually. exxsted

28, 1also understangt that the partes disagree sbout whezher the eameat 'noney
depww (m what the Staff calls “installment payments’™) were tied 1o the ax
Respondents® clients invested in the Private Funds. Even if they wer ho\, Forims ADV
overdisclosed whatevér contlict this would have created, inastiuch gs they. mduded thit the
Rcspandems wmmid receive up 1o 7% per year in referral Tees: :

’ Sec' Amended Ordez Iustxtumu, Pr meedmgs 4§22

' See Ariended Order Instituting Proceedings € 10; 36.
,S ze Amended Order Instituting Prooecdmi, 5 "' 2, 39.
3 Qe wlye Rmp Ex. 15 (April 14,2010 Prupoxal}" '

2 An investor who intended to stay in the Funds fora little overtwo:years e}spu.ted that the-

Respondents would get the same benefit under eithicr version of the facts, with payment under

‘the Staffs version conditioned ag disctissed in the text.

8
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D. Neither the Fund Manager nor the. Private Funds were Affiliates of the Respondents.

"é)‘ F mdil} Taote that I strongly disagres withithe Conunissicn. xtatf’ s repeated
contentitn that the Forms ADV were nuisleating when thev stated that the- Pmate: Funds and the
Fund Manager were “unsffitiated” with the Ruspondmts

30.  Theword “affitiate” is e\trcmh Lmportamt in securitics: rcgulauon and has yery
precise definitions; which tuen on cmm‘ol Itis.absolutely clewr that the Respondents and the
Funds were unsffilisted within the meaning of the securities laws, The. Respandents used the:
word “watliated™ in Forms ADV filed with the (,ummmmn_ in & mannerentirely cansistent
with the definition cofthetenn® ‘affiliste™ in the Commission™s own glossary of terims for Form
ADV.H The Commission Staffs contention that ihe Respondents” absotutely \.o'rect useofthe
term was mist mdme IS witenabic.

* Ses Amended Order hmnutm, Procacdings 4420, 29.
s ’1 hus SEC rule 405 provides that, “An affiliate of, orperson affifiated with, a spccrlmi persan,

& person that dit &.31\’ or ,nchx‘actlv throus,h Que or more: xmt,mmdmnc& controls or i3
coutwlk:d by, orisun v *Control,” iviuen, means Sthe
possession, dxrec: ot mduect of the powar to rbt(.cl or cause the direction of the ‘mianagement and
policies of a person, whether through the owniership of voting sécuritics, by contragct, or
otherwise.” The Im’c»m}em Advisers Act-and the Investment Ci ompany. Act deﬁn«s the terny.
“alfliated persen’ in even more detail.

¥ The Glossary stalés, in pertinent pa,

“Advisory Affiliates Yowr advisory affiliates are (I) all of your ofﬁcus, pataers, or directors
{or any persont pertormnm shnik: ar functons); (2) all persons direstly or mdnmﬁy controtling or
commtle:f bv;wu, and (.1) aI} oi vour cusrent emplov '“(other than emplo_;’ees pm’fonmng, ch}

hm m& similar status or imct,ons) 15 presumcd to camrol yoar m-m

A person is presuthed to-contral & vorperation if the person: i) dir ectly or mdxm,tl) has the right
to vote 25 percent ovamore of & class of the corporation’s voling securities; or (u) has: the power
to sell or ditect the sale of 25 percent or more of a:class of the corporation’s vating securities. .

A person is presumed o control a partnership if zhe person has the right to receive: upon
dx&xoiutmn. or bas ccmmbuted, 25 percent or more of the: apltid of the partage dnp

A person is presiined t control afimited Kubility company ("LLC ) ifthe perwn (i) divecily or
indirecily has the"nght te vote 23 percent-or more ot'a slass of the interests-of the LL¢ g
thc, ngu ta recex ; pou dx»oiuuon, o has wnmbmcé 35 pereent or more o{ the ‘capital of the
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